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Subject:
Termination of the Alternative Licensing Process for the Cascade Creek Project
Dear Mr. Spens:


As you are aware, nine federal, state and private entities have filed letters expressing concern about how you have implemented the pre-filing consultation under the alternative licensing process (ALP).
  As detailed in our May 19, 2011 letter, these entities state that you have not complied with the requirements of your communication protocol, cooperatively engaged the agencies in the development of study plans, and fully engaged the public in the scoping of environmental issues.  Consequently, some parties no longer wish to participate in the ALP, and the state and federal agencies find your approach to the ALP to be placing an undue burden on their resources.  Our May 19, 2011, letter asked that you show why the Commission should not terminate the ALP for the Cascade Creek Project.  In particular, you were asked how you would correct your approach to cooperatively resolve the scoping of environmental issues and the studies required to address these issues.


In your response filed on June 20, 2011, you acknowledged the shortcomings that have occurred in your haste to prepare a draft application
 before your second permit expired and proposed to resolve the issues identified in our May 19, 2011, letter through the following actions:

(1)  Continue to comply with the existing 2007 communications protocol.


(2)  Update the project website and the Petersburg Public Library with all documents, meeting information, meeting minutes, and relevant correspondence by July 31, 2011.

(3)  Hold a general public informational meeting in Petersburg on or before August 16, 2011, and schedule public informational meetings every six to eight months thereafter to update the public about the latest project proposal.

(4)  Provide responses to all agency comments on the draft license application on or before August 5, 2011, describing when and how Cascade proposes to address the identified issue or information need.

(5)  Distribute a description of any proposed changes to the project design in response to identified agency concerns on or before August 16, 2011.

(6)  Submit new or revised study plans to agencies for the Freshwater Aquatics, Wildlife, Marine, Recreation, Scenery/Aesthetics, Geotechnical, Hydrology, and Cultural Resources Studies (no schedule proposed). 

(7)  In the future, summarize and provide to the agencies all field study results within 45 days of completing the study, and provide final study results for efforts completed in 2011 by January 30, 2012.

(8)  Complete and file results of studies conducted in 2012 prior to preparing and issuing a second draft license application for stakeholder comment by mid to late 2012 and filing a final license application in late 2012 or as quickly as possible thereafter.  
Since your June 20, 2011 filing, nothing has been filed in the record to indicate that you have updated the project website or the project record kept at the Petersburg Public library.  You held a general public information meeting on August 23, 2011, in Petersburg,
 but nothing has been filed in the record to indicate that you have submitted revised study plans, responded to agency comments on the draft license application, or distributed revised project descriptions as promised in your June 20, 2011 filing.

A major concern in this proceeding has been your approach to resolving study needs.  Nothing in your June 20, 2011, filing suggests that you are modifying your approach to resolving study disagreements.  Your filing merely states that you would “continue to update and develop study plans to collect information identified in previous agency comments,” that “study plans will incorporate agency directives agreed upon by Cascade,” and “study plan elements will be scheduled for agency/applicant final discussion and if they remain unresolved, may be proposed to FERC for mediation.”  While an applicant is not required to conduct all studies requested by entities in the pre-filing process, if it believes they are not reasonable, the Commission expects, and the regulations require, applicants using the ALP to put forth an adequate effort to resolve study disagreements.
  However, your filing did not propose a schedule for holding meetings or detailed means (e.g., establishment of work groups) to resolve disagreements with stakeholders over studies or engage the ALP participants cooperatively as required by the ALP regulations.
The ALP was designed to provide license applicants and stakeholders with considerable flexibility in the process for developing a license application.  However, that flexibility is founded in the spirit of collaboration and cooperation among all the participants in order to involve all stakeholders early in the licensing process, improve and accelerate the environmental review process, coordinate the exercise of various legal authorities by state and federal agencies, and expedite the resolution of disputed issues and the information needs to resolve those issues.  Your approach to the ALP to date has not adequately demonstrated a sufficient effort to cooperatively resolve disagreements or engage stakeholders, and your proposed measures to put the ALP back on track would not adequately address this issue, such that the objectives of the ALP would be obtained.  Further, you have not demonstrated that continued use of the ALP would likely result in the filing of a complete license application in a timely manner. 
Your approach to the ALP does not conform to the regulatory requirements of the ALP, and I am not willing to commit limited staff resources further.  Therefore, I am terminating the ALP for the Cascade Creek Project.



If you have any questions, please contact Dianne Rodman at (202) 502-6077 or dianne.rodman@ferc.gov.








Sincerely,








Ann F. Miles, Director







Division of Hydropower Licensing

cc:  

Mailing List



Public Files

� These entities include the U.S. National Park Service (filed on May 18, 2011), National Marine Fisheries Service (May 18, 2011), U.S. Forest Service (May 19, 2011), Alaska Department of Fish and Game (filed on December 21 and 22, 2010), Southeast Alaska Conservation Council (February 8, 2011), Rebecca Knight (November 15, 2010), Charles Wood (January 31, 2010, and May 16, 2011), Suzanne West (January 31, 2010 and May 16, 2011), and John Murgas (May 18, 2011).


� Commission staff identified the draft license application’s deficiencies and additional information needs in the May 19, 2011 letter. 


� Notice of the meeting was filed on August 8, 2011.  However, no transcript or summary of the meeting was filed with the Commission or could be found on the project’s web page � HYPERLINK "http://www.thomasbayhydro.com" ��www.thomasbayhydro.com�, as required by the 2007 communications protocol.  


� Any potential applicant, resource agency, Indian tribe, citizen’s group, or other entity participating in the alternative pre-filing consultation process may file a request with the Commission to resolve a dispute concerning the alternative process (including a dispute over required studies), but only after reasonable efforts have been made to resolve the dispute with other participants in the process.  18 C.F.R. § 4.34(i)(6)(vii) (2011).





